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“In organizations, real power and energy is generated
through relationships. The patterns of relationships and
the capacities to form them are more important than
tasks, functions, roles, and positions.”

* Margaret Wheatly




Objectives of Session

Avoiding legal liability in all things
employment law

Establishing a classification and compensation
system

Effective techniques of recruiting, advertising,
selecting, interviewing and hiring a new
employee

How to retain and maintain a high-
performance workforce



Presenter Notes
Presentation Notes
Know the legal requirements and effective techniques and methods of recruiting, advertising, selecting, interviewing and hiring a new employee.
How to retain and maintain a high-performance workforce
Avoiding legal liability in all things employment law (wrongful discharge, family leave, ADA, FLSA, due process, etc.)



Changes in employees expectations and
attitudes

e Expect their jobs to fulfill needs for friendship,
affirmation, and acceptance

e Seek a balance between work and home

 View their talents and skills as commodities to
be marketed

e See their careers as cyclical, not linear

* Look for jobs that are interesting, meaningful,
and enjoyable

* Understand generational differences




Human Resource Management

* Wyoming State Statute -
appointment, removal

e Determine tenure of office and
compensation

e Approve staff position
descriptions

e Establish and revise human
resource policy

e Generally, no responsibility for
day-to-day management of office
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Presentation Notes
Under Wyoming State statutes, unless otherwise provided by law, the Mayor has “superintending” control of all officers and affairs of the community. In both incorporated towns and First Class Cities, and unless otherwise provided by ordinance, the department heads are appointed by the mayor with the consent of the governing body and may be removed by the mayor for cause.  All other appointments and removals, except the appointment of members of a board or commission, are made by the mayor without consent of the governing body, unless consent is required by separate statute or charter ordinance. The governing body establishes wage and salary systems; develops job descriptions; sets terms of appointment; requirements for promotion; suspension; and acts as the hearing body for appeals from disciplinary actions of the mayor.  

In a city manager form of government, (and most town or city administrator forms of government), all employees except the city manager/administrator, the attorney and any municipal judges, are hired and terminated by the city manager/administrator.  The Manager/Administrator sets employee salaries with the consent of the governing body, generally through adoption of a salary structure and annual budget.  

The governing body generally has no responsibility for the day-to-day supervision of the municipality unless the community is very small with limited staff.  In these cases, the Mayor and/or individual council members are, by necessity, much more hands-on with day-to-day activities.


Employee Rights: Avoiding Legal
Liability



Presenter Notes
Presentation Notes
Employment contract
Challenge is to avoid changing at-will situations through implied or oral contracts
Most public employees are not at-will
Exceptions – city managers and department heads can be at-will under contract
Make sure personnel manual does not include unintended contractual guarantees



Anti-Discrimination Laws

Equal Employment Opportunity — Title VII of
the Civil Rights Act of 1964 (15 or more
employees)

Americans With Disabilities Act (ADA) (15 or
more employees)

Age Discrimination in Employment Act (1967)
(20 or more employees) (40 or older)

Pregnancy Discrimination Act of 1978 -
Prohibits discrimination on basis of pregna
childbirth, or related medical conditions.
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Cannot discriminate on basis of race, color, religion, sex, national origin, disability, age (40+)
ADA requires employers to provide “reasonable accommodation” to qualified individuals with disabilities who are employees or applicants for employment.



Fair Labor Standards Act

* Ensures minimum wage, overtime pay,
recordkeeping, youth employment
protections for affected employees

* Nonexempt workers minimum wage -
$7.25 per hour

* OT at rate not less than 1.5 times regular

rate of pay over 40 hours in workweek
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FLSA Minimum Wage: The federal minimum wage is $7.25 per hour effective July 24, 2009. Many states also have minimum wage laws. In cases where an employee is subject to both state and federal minimum wage laws, the employee is entitled to the higher minimum wage.
FLSA Overtime: Covered nonexempt employees must receive overtime pay for hours worked over 40 per workweek (any fixed and regularly recurring period of 168 hours — seven consecutive 24-hour periods) at a rate not less than one and one-half times the regular rate of pay. There is no limit on the number of hours employees 16 years or older may work in any workweek. The FLSA does not require overtime pay for work on weekends, holidays, or regular days of rest, unless overtime is worked on such days.
Hours Worked (PDF) : Hours worked ordinarily include all the time during which an employee is required to be on the employer’s premises, on duty, or at a prescribed workplace.
Recordkeeping (PDF) : Employers must display an official poster outlining the requirements of the FLSA. Employers must also keep employee time and pay records.
Child Labor: These provisions are designed to protect the educational opportunities of minors and prohibit their employment in jobs and under conditions detrimental to their health or well-being.



FLSA -Hours Worked: Issues

Suffered or Permitted
Waiting Time

On-Call Time

Meal and Rest Periods
Training Time

Travel Time

Sleep Time
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Work not requested but suffered or permitted is work time
Counted as hours worked when
Employee is unable to use the time effectively for his or her own purposes; and 
Time is controlled by the employer

Not counted as hours worked when
Employee is completely relieved from duty; and 
Time is long enough to enable the employee to use it effectively for his or her own purposes
On-call time is hours worked when
Employee has to stay on the employer’s premises 
Employee has to stay so close to the employer’s premises that the employee cannot use that time effectively for his or her own purposes

On-call time is not hours worked when
Employee is required to carry a pager
Employee is required to leave word at home or with the employer where he or she can be reached

Meal periods are not hours worked when the employee is relieved of duties for the purpose of eating a meal 
Rest periods of short duration (normally 5 to 20 minutes) are counted as hours worked and must be paid
Time employees spend in meetings, lectures, or training is considered hours worked and must be paid, unless
Attendance is outside regular working hours
Attendance is voluntary
The course, lecture, or meeting is not job related
The employee does not perform any productive work during attendance

Ordinary home to work travel is not work time
Travel between job sites during the normal work day is work time
Special rules apply to travel away from the employee’s home community






Fair Labor Standards Act Exemption

 Three tests to be met for the FLSA’s
exemption to apply:

— The employee must be paid a
predetermined and fixed salary that is not
subject to reduction because of variations in
the quality or quantity of work performed
(“salary basis test’);

— The amount of salary paid must meet a
minimum specified amount (“salary level
test”); $47,476/year under new rules

— The employee’s job duties must primarily
Involve executive, administrative, or
professional duties as defined by the
regulations (“duties test”).
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Presentation Notes
New FLSA rules enacted – Dec 2016



Equal Pay Act

* Prohibits gender-based wage
discrimination between men
and women in the same
establishment who perform jobs
that require substantially equal |
skill, effort and responsibility _ EA'— PAY |
under similar working conditions |




Family & Medical Leave Act

e State and local governments covered regardless
of number of employees

* Entitles eligible employees to take unpaid, job-
protected leave for specified family and medical
reasons with continuation of group health
insurance coverage under the same terms and

conditions as if the employee had not taken
leave

 Twelve workweeks of leave in 12-month perio
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The FMLA. Eligible employees are entitled to:
Twelve workweeks of leave in a 12-month period for:
the birth of a child and to care for the newborn child within one year of birth;
the placement with the employee of a child for adoption or foster care and to care for the newly placed child within one year of placement;
to care for the employee’s spouse, child, or parent who has a serious health condition;
a serious health condition that makes the employee unable to perform the essential functions of his or her job;
any qualifying exigency arising out of the fact that the employee’s spouse, son, daughter, or parent is a covered military member on “covered active duty;” or
�


FMLA Employee Eligibility

Employed by covered employer
Worked at least 12 months

Have at least 1,250 hours of
service during the 12 months
before leave begins

Employed at a work site with 50
employees within 75 miles
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They’re dropping like flies.  The entertainers, the storytellers, the interviewers…As more women feel empowered to fell their stories of sexual harassment and assault, the walls of protection around these powerful men are crumbling.  

What do you think about this shift in harassment claims?


Workplace Harassment

* Many people use term to describe any workplace
treatment that seems unfair or unduly harsh. Legal
harassment, however, is conduct that is

— Based on the victim’s protected characteristic
— Offensive
— Unwelcome, and

— Severe or pervasive enough to affect the terms
and conditions of the victim’s employment

— Reasonable person standard
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Illegal harassment is severe or pervasive verbal or physical conduct that denigrates, shows hostility or aversion toward an individual because of his/her race, color, religion, gender, national origin, age, disability, or reprisal for participating in the EEO process.

Only illegal if conduct or statements are unwelcome to victim
How do we know it’s unwelcome?  Have to tell somebody – the alleged perpetrator, HR, supervisor, department head, etc.

Pattern or series of incidents over time
One teasing comment, request for a date, or even use of bigoted epithet probably doesn’t constitute harassment by itself.
Single act can be harassment if act is truly extreme, such as physical assault
No clear line or “magic number: of incidents when name-calling, teasing, and such cross the line
Courts will look at all circumstances

The reasonable person standard is aimed at finding the “middle ground” between those that are offended by everything and everyone vs. those that are never offended by anything.  There has to be a balance found, so the courts use the reasonable person standard.  Sometimes, they will look at this from either a male or female viewpoint as well, knowing that men and women don’t always have the same definition of reasonable.  In this case, a comment like this, when determined to have been made in a innocent manner, would be considered reasonable.




Protected Characteristics

Harassment is illegal only if it is based on
victim’s race, gender, age, disability, religion,
ethnic origin, or other protected characteristic

Marginalized classes of people
Federal and state laws vary in jurisdiction and
applicability

Your employer’s policy provides another layer
of protection




Two Types of Harassment

e Quid Pro Quo — “this for that”

— A person in a position of authority, typically a
supervisor, demands sexual favors as a condition to
getting or keeping a job benefit

* Hostile Workplace Environment

— General complaints about working conditions don’t
meet this legal standard of illegal harassment unless
protected class is cause for harassment

— Constant ridicule, belittling comments, teasing, sexu
come-ons, etc.




Risk Factors for Harassment - EEOC

* Homogenous workforce — lack of diversity

* Nonconforming cultures — “rough and tumble” or single-sex
dominated culture

e Cultural/language differences — tough on new employees
that “aren’t from around here”

* Angry/rough comments about current events (even
outside workplace) — can carry over into workplace

* Young workers — less aware of laws and norms, typically
must be trained by more experienced workers

 Workplaces with “high value” employees — perception of
immunity from consequences of misconduct
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Need to increase diversity, but also pay attention to relations among and within work groups
Need to intentionally create a culture of civility and respect
Make sure everyone understands laws and workplace norms/expectations
Proactively identify topics that are likely to be discussed, and remind everyone of the types of conduct that is unacceptable
Provide orientation, awareness, and training for supervisors
Apply rules uniformly; consider publicizing the cause for terminations of high value employees





Risk Factors for Harassment - EEOC

Significant power disparities — supervisors vs. low-
ranking employees

Workplaces that rely on customer satisfaction — fear
of complaints

Monotonous work — behavior may be way to vent
frustration or avoid boredom

Isolated workplaces — alone with no witnesses, few

opportunities to interact with others
Workplaces that tolerate/encourage alcohol

consumption — Example: training conferences

Decentralized workplaces — management is far

removed from workers
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Need to increase diversity, but also pay attention to relations among and within work groups
Need to intentionally create a culture of civility and respect
Make sure everyone understands laws and workplace norms/expectations
Proactively identify topics that are likely to be discussed, and remind everyone of the types of conduct that is unacceptable
Provide orientation, awareness, and training for supervisors
Apply rules uniformly; consider publicizing the cause for terminations of high value employees
Apply rules uniformly, but also pay attention to relations among and within work groups
Beware of “customer is always right” mentality regarding unwelcome conduct
Minimize isolated conditions, ensure that employees understand policy and norms, and create opportunities for isolated workers to connect with one another to share concerns








Preventing Harassment

Need to have policy

Need to take policy seriously - Posting policy is
insufficient to prove employer took workplace
harassment seriously

Train workforce about inappropriate actions,
behavior, and communication

Enforce policy




And some more legal rights

Workplace violence protection
Drug-Free Workplace
Privacy — Fourth Amendment

Partisanship

~irst Amendment - Freedom of speech, religion,
association

— Whistle-blower protection

Procedural due process




Planning and Paying for Work
Done

“Ji The !
- Compensation
( Plan




Classification and Compensation

 Employees doing similar work should receive
comparable pay

* Differences in pay should be based on
significant differences in responsibilities and
required KSAs, and on comparable industry
salaries

* Process for classifying and evaluating relative
worth of positions must be fair
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Compensation must be high enough to attract strong applicant pool and retain the best employees
Improves morale when employees know their pay is keeping up with prevailing market rates


Types of Employees

Salary vs. hourly - FLSA
Full-time; part-time
Temporary/seasonal
Contract employees
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Be careful of legal constraints on use of contract employees


Selecting, Orienting, and
Training Employees

“It is a fine thing to have ability, but to

discover ability in others is the true test.”
- Elbert Hubbard
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Presentation Notes
Title page


Recruitment

Goal - find best match for the job

Fair and open hiring process

Must base on specific requirements of job
Internal vs. external recruiting

We want




Selection Sequence

Application and
resume

Written and
performance tests

Interviews

Background checks
Probationary Period




Preparing for a candidate interview

Review job application and résumé

Review and/or develop a job description

C

C

entify personal biases

entify questions to ask

Make sure you know what questions are
and are not legal to ask of candidates
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Develop a job description and know what skills are required
Identify personal biases that you must guard against
Identify questions to ask
Make sure you know what questions are and are not legal to ask of candidates



Interviewing the applicant

Introduce yourself

Use applicant’s name . .

Create informal, comfortable ‘ I I ’

atmosphere

Review job description and
provide information about
job

Listen carefully

Give applicants time to ask
about job
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Structured interview
Same process for all applicants
2-Way Process
Put interviewee at ease
Have a list of questions
Practical situations
Plant questions
Role play or situations
Behavioral interviews
How you react, not what you know
Phrase questions so they will give the information you need; avoid “yes or no” questions
Listen carefully
Write down observations promptly



s UNLAWFUL

SEXUALITY

MARITAL
STATUS e, INTEHVIEW
POLITICS

FREGNAMCY

&Y QUESTIONS
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Background checks, driver’s license check

Marital status
Children
National or ethnic origin
Age
Disability
Religion
 Stick to issues that relate to the person’s ability to perform a job




Legal Alternative Examples

DO NOT ASK - INSTEAD -

 What is your * Are you legally able to work
birthplace? in the United States?

 What is your  Can you meet the work
religion? schedule for this job

Do you have * |sthere any reason you
disabilities? would not be able to

perform the essential
functions of this job?
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Age – can ask minimum age


Conditional Job Offer

PRE-EMPLOYMENT
PHYSICALS

. .
Q;—_-,, {0 - : ? ,Ii

determine abilities
& limitations

POWER OF THE
PROBATIONARY PERIOD '

/" This business is a
Drug Free Workplace!

We Conduet
Drug Testing

Erl'-‘re—empluvme nt
E/Random
E/Pust-a ccident

EfReasonable suspicion

E{Retu rn-to-duty

J
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Verification of employment eligibility – I-9
New Hire report to Wyoming Workforce Services
Drug testing
Medical examination – after conditional job offer
Probationary period – most valid predictor of future performance is actual performance on the job



Employee Orientation

Tour & introductions

Organization’s policies and procedures
Department

Job
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Make sure others on the work team expect the new employee
Provide the employee with a space to put personal belongings
Tour the workplace
Introduce the employee to other employees

Making the new hire feel welcome
Discussing expectations
Explaining and informing
Setting up a check-back system



a




Evaluating Performance

[}

“By the work one knows the
worker”

-Jean de la Fontaine
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Presentation Notes
Title page


EMPLOYEES WANT TO KNOW.....

EMPLOYEE 1 EMPLOYEE 2 EMPLOYEE 3 EMPLOYEE 4 EMPLOYEE 5

“ »

\_?

HOW CAN |
SUPPOSER TO EEEHIEEDTGDG mmrrm-'nr REWARDED? [N ) IMPROVE MY
EE DOINGT irs PERFORMANCET w “ PERFORMANCET

HATAM|  H AM I oy
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Validity 
Job related
Enables you to develop criteria and job standards that can be analyzed objectively
Helps standardize how you and employees evaluate performance
Provides an opportunity for employees to give 


Characteristics of a legally acceptable
performance appraisal system

Developed from systematic analysis of jobs
Up-to-date job descriptions

Specific, job-related behaviors

Clear communication

Trained supervisors

Written documentation
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Presentation Notes
The appraisal instrument is developed from a systematic analysis of jobs.
Job descriptions are kept up-to-date.
Appraisal focuses on specific, job-related behaviors.
Standards and goals are communicated to employees.
Supervisors are properly trained to evaluate employees.
Written documentation is maintained.



Conducting an evaluation interview

* Purpose and specific goals
* Review appraisal

* Specific examples of
performance — outstand,
good and not-so-good

* How to improve

* Employee feedback

* Summary and game plan
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Conducting the evaluation interview

State the purpose of the interview and specific goals for the meeting.
Review the appraisal point-by-point.
Discuss specific aspects of performance; give examples.
Note good or outstanding performance.
Be constructive in providing negative feedback.
Keep discussion focused on job-related issues.
Focus on what was learned to improve future performance.
Encourage the employee to talk and listen to what he or she has to say.
Conclude with a summary of the major points and plans for the next appraisal period. 




ApPRECIATION 8 =
: () S.Kl LLS

Motivators for High Performance
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Merit Pay
Quality of supervision
Team and work group rewards
Training opportunities
Extra time off
Gifts
Flexible hours
Awards/recognition



Developing and Maintaining
Discipline

“The state of discipline of any group of
people depends essentially on the
worthiness of its leaders.”

-Henri Fayol
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Title page


Most poor performance and inappropriate
conduct results from

e Boredom, idleness, or lack of interest in the
work

e Misunderstanding of rules and standards
e Unfairness or the perception of unfairness

e Personal problems




Supervisors sometimes produce
performance or behavior problems by

e Enforcing rules unfairly or inconsistently
e |gnoring poor performance

e Paying more attention to poor conduct
than to good work

e Adding more work to an employee who has
done good work, thereby overloading the
employee




Steps to strengthen self-discipline

Issue clear, reasonable rules
Set a good example
Clearly communicate expectations

e What work is to be done

e What the expected level of quality is
e When the work should be finished

e Why the work is being done

Keep complete employee records




Steps for dealing with rule violations
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Act promptly 
Get all the facts - interview all eye-witnesses, collect documents
Collect physical evidence and store it securely, watch chain of custody
Decide what action to take – look at past practice
Hold a disciplinary interview
Use the appeal procedure
Due Process
Contact HR early and often


When deciding what action to take,
consider the following:

How serious was the offense?
Have any precedents been set for how to proceed?

What are the possible effects of your action, both
good and bad?

What is the least severe penalty that will still
convince the employee that the behavior will not be

tolerated?

The purpose of disciplinary action is to change an
employee’s behavior, not to punish the employee.




Possible disciplinary procedures

°Least severe

e Informal talk with a caution
e Verbal warning
e Written warning

e Suspension

e Salary reduction
e Demotion

e Dismissal

*Most severe




The disciplinary interview

Know what disciplinary action is appropriate
beforehand, but be prepared to change your mind
if the employee provides new information

Conduct the interview in private, free of
Interruption

Be fair, calm, and businesslike

Encourage the employee to talk, and listen
carefully to his or her explanation

Have facts organized and at hand

Keep the discussion focused
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Tell the employee what action you will take or recommend
Specify what the employee must do to improve his or her performance or behavior
Explain the process for appealing your decision
Write up the main points that were discussed during the interview, including the goals for improvement
Put the record of the interview in the employee’s file



If the answer is termination...

Tell employee the real reason for the termination

Consider separation package and resignation
option
Do not make defamatory statements about

dismissed employee to co-workers, future
employers or third parties

On other hand, do not affirmatively mislead
prospective employers by providing only
favorable information

Be careful of discrimination claims




Resolving Employee Complaints
and Grievances

“The search in the settling of disputes
should always be for the best future

activities of the parties involved.”
Mary Parker Follett
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Title page


Gripes, complaints, and grievances

People gripe to let off steam. They usually do not
expect a change.

Complaints require action. Some complaints are
minor and can be settled on the spot.

If they are not handled satisfactorily, gripes and
complaints can become grievances.

A grievance is usually a written expression of an
employee’s dissatisfaction with something beyond
his or her control.

Formal grievances must be resolved through a
formal, step-by-step process.




Causes of grievances

Work assighments
Working conditions

Problems with co-workers

— Discrimination
— Sexual harassment

Problems with the supervisor

Personal problems
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Talk frequently with employees and listen carefully to what they have to say
Provide an outlet for complaints
Watch for changes in behavior that may signal problems
Monitor working conditions
Show appreciation
Help employees acquire new skills or responsibilities



Steps for handling a grievance

Interview all affected parties
Question and listen attentively to the employee
Get additional facts and verify statements made
by the employee

Keep accurate records to show that the grievance
was investigated thoroughly

Assess alternatives

Make your decision promptly

Explain your decision to the employee
Follow up




Create an Ethical Organization

“Government is a trust, and the officers of the
government are trustees: and both the trust
and trustees are created for the benefit of the
people.” - Henry Clay

- | choice
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Title page


Characteristics of an Ethical Organization

* Everyone treated with honesty and respect

* Frequent, open, honest, and compassionate
communication

* Fair and objective criteria for employee .
recruitment, hiring, evaluation, and promotion

e Confidentiality

* Provision of needed training, resources, and
supervision

* Reflection of honesty and integrity




Thank You!

This presentation was prepared by Community
Builders, Inc., a Wyoming-based consulting firm
specializing in community and economic
development - Bobbe Fitzhugh and Joe Coyne,
Principal Consultants - www.consultCBl.com, under
contract and in cooperation with the Wyoming
Association of Municipalities.

Community Builders, Inc, P =R e

Project Planning and Resource Development
“Building Communities - One Relationship at a Time”



http://www.consultcbi.com/
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